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ACT:

Hi ndu Marri age Act, 1955: Secti on 13-B and
23(1)(bb)-Divorce by mutual consent-Filing of a petition
under section 13-B(1) does not by itself snap nmarita
ties-Parties are required to file a joint notion under
Section 13-B(2)-Joint Mtion before the Court for hearing of
t he petition should be 'of both t he parties Mitua

consent shoul d continue till passing of decree- A
spouse can unil aterally wi t hdr aw hi s consent
before passing of the divorce decree- Requi renents of
Secti on 13- B expl ai ned- Expression 'living separately’ and
"have not been able to |I|ive together’-Scope and meani ng
of .

Speci al Marriage Act, 1954: Section 28.

HEADNOTE

The appel l ant-wi fe and t he r espondent - husband
filed a petition under section 13-B of the H ndu
Marriage Act, 1955 for divorce by mutual consent in
t he Di strict Court and their stat ements wer e
recorded. Subsequent | y, t he appel | ant filed an
application in the Court for dismissal of the -petition
stating that she was not willing to be a party to the
petition and that her statement was obtai ned under
t hr eat and pressure of husband. The District Judge

di smi ssed the petition but on appeal the High Court
reversed the order of the District Judge and  granted
a decree of divorce by holding that the consent to a

petition for divorce by nmutual consent cannot be
unil aterally wi thdrawn and such a w thdrawal woul d not
t ake away the jurisdiction of the Court, i f t he
consent was otherwise free; and since the wife's
consent was wi t hout any force, fraud or undue

i nfl uence she was bound by the consent. Hence this
appeal by the wife.

Al owi ng the appeal and setting aside the decree of
divorce, this Court,

HELD: 1. An analysis of Section 13-B  nmkes it
apparent that the filing of the petition under section 13-
B(1) wth nutual consent does not authorise the Court
to make a decree for divorce. The parties are
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required to nake a joint notion under sub-section (2)
whi ch should not be earlier than six nonths after t he
date of presentation of the petition

275
and not later than 18 nonths after the said date. This
notion enables the court to proceed with the case in order

to satisfy itself about t he genui neness of the
avernents in the petition and also to find out
whet her the consent was not obtained by force, fraud
or undue influence. The Court nmay make such i nquiry
as it thinks fit including the hearing or exam nation of
the parties for the pur pose of satisfying itself
whet her the avernents in the petition are true. If the
Court is satisfied that the consent of t he parties
was not obtained by force, fraud or undue i nfl uence
and they have nmutual |y agr eed t hat t he marri age
should be dissolved, it nust- pass a decree of divorce.

[ 280D, 279C- D]
2. The period of waiting from 6 to 18 nont hs

referred to i'n section 13-B(2) is intended to give tine
and opportunity to the parties to-  reflect on their nove
and seek advice from- relations and friends. In this

transitional period one of the parties may have a second
t hought and change the mind not to proceed with the petition
i.e. it may not be a party to the joint notion under sub-
section (2). This sub-section requires the court to hear
the Parties which neans both the parties, But the section
does not provide that if there is a change of mind it should
not be by one Party alone, but by both. Therefore, if one
of the parties at that stage withdraws its consent the Court

cannot pass a decree of divorce by nutual consent. |f the
Court is held to have the power to make a ~decree solely
based on the initial petition it negates the whole i dea

of mutuality and consent for ~divorce. Mitua | consent
to the divorce is a sine qua non for passing a decree
for divorce under section 13-B.  Miutual consent should
continue till the di vorce decree is Passed. it i's a
positive requirement for the Court to Pass a decree of
di vorce. [280D, 281A. B]

K. Mohanan v. Jeejabai, A l.R 1988 Ker. 28;
Har char an Kaur v. Nachhattar Singh;, AIl1.R 1988 P &
H. 27 and Santosh Kumari v. Virendra Kumar, A 1.R
1986 Raj. 128; approved.

Jayashree Ranesh Londhe V. Ranesh Bhi kaj
Londhe, A l.R 1984 Bom 302; Snt. Chander Kant a
v. Hans Kunar and Anr., Al.R 1989 De. 4 73; and

Meena Dutta v. Anirudh Dutta, 1984 11 DMC 388 (MP);
overrul ed.

Hal sbury Laws of England, 4th Edn. Vol. 13  para
645; Rayden on Divorce, 12 Edn- Vol 1 p. 291 and  Beal es
v. Beales, 1972 2 Al E R 667, referred to.

3. Section 13-B of the Hindu Marriage Act is in para
materia wth

276

Section 28 of the Special Marriage Act, 1954. Sub- Secti on
(1) of section 13-B requires that the petition for divorce
by mutual consent nust be presented to the Court jointly by
both the parties. There are three other requirenments in
sub-section (1). Firstly, it is necessary that imediately
precedi ng the presentation of the petition the parties nust

have been living separately for a period of one year or
nor e. The expression ’'living separately’ connotes not
living I|ike husband and wife. It has no reference to the

place of living. The parties nmay live under the sane roof
by force of circunmstances, and yet they may not be living as
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husband and wife. The parties may be living in different
houses and yet they could live as husband and wife. What
seens to be necessary is that they have no desire to perform
marital obligations and with that nental attitude they have
been living separately for a period of one year imrediately
preceding the presentation of the petition. The second
requirenent is that they ’'have not been able to live
together’ which indicates the concept of broken down
marri age and it would not be possible to reconcil e
t hensel ves. The third requirement is that they have
mutually agreed that the marriage should be dissolved.
[ 278E-H, 279A- B]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 633 of
1991.

From the Judgnent and Order dated 1.8.1989 of the
H machal ' Pradesh™ H gh Court in F.A 0. (HMA.) No. 28 of
1989.

Dhruv Mehta, Aman Vachher and S.K Mhta for the
Appel | ant .

Subhagmal Jain-and H K. Puri for the Respondent.

The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. Special Leave granted.

This appeal  froma decision of the Hi-machal Pradesh
H gh Court concerns the validity of a decree of dissolution
of marriage by nutual consent, ~and is said, probably
rightly, to raise an inportantissue. The issue is whether
a party to a petition for divorce by nutual consent under
Section 13B of the Hi ndu Marriage Act, 1955 (’'Act’) can
unilaterally wthdraw the consent or whether the consent
once given is irrevocable.

The appellant is the wife of the respondent. They were
married on 21 Novenber 1968. They lived together for about
six to seven

277
nont hs. Thereafter, it is said that the ~wfe di d
not stay with the husband except from 9 _Decenber
1984 to 7 January 1985. That was pursuant to

an or der of the Court, but it seens t hat t hey
did not live 1like husband and wife during t hat
peri od also. On 8 January 1985, both of them cane
to Ham r pur. The wife was acconpani ed by her
counsel ,  Shri Madan Rat t an. After about an hour
di scussi on, they noved a petition under Section 13-B
for di vorce by mut ual consent in t he District
Court at Ham r pur. On 9 January 1985, the

Court recorded statenents of the parties and left the natter
there.
On 15t h January 1985, t he wife filed an

application in the Court, inter alia, stating that her
statenment dated 9 January 1985 was obtai ned under pressure
and t hr eat of t he husband and she was not

even allowed to see or neet her relations to consult
them before filing the petition for divorce. Nor they
wer e permitted to acconpany her to the Court. She
sai d t hat she would not be party to t he petition

and prayed for its dismssal. The District Judge nmade
certain orders whi ch were taken up in appea
bef ore t he Hi gh Court and t he Hi gh Court
remanded t he matter to t he District Judge for
fresh di sposal . Utimtely, the District Judge

di sm ssed the petition for divorce. But upon appea
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the Hi gh Court has rever sed the or der of the
District Judge and granted a decree for di ssol ution

of the marri age by nmut ual consent. The High Court
has observed that the spouse who has given consent
to a petition f or di vorce cannot unil aterally

wi t hdr aw the consent and such wi thdrawal however,
would not take away the jurisdiction of the Court to
di ssol ve the marriage by nutual consent, if the consent was
otherwi se free. The H gh Court also recorded a finding that
the wi fe gave her consent to the petition wi thout any force,
fraud or undue influence and therefore she was bound by that
consent .
Section 13-B was not there in the original Act.
It was introduced by the Anending Act 68 of 1976. Section
13- B provi des:
13-B(1) Subject to the provisions of the Act
a petition for dissolution of marriage by a
decree of divorce may be presented to the
di strict court by both the parties to a

narri age t oget her, whet her such marri age
was sol emmi zed bef ore or after t he
comencemnent of t he Marri age Laws
(Amendnent ) Act, 1976, on the ground t hat
they have been living separately for a period
of one year or nore, that  they have not
been able to Ilive together and t hat t hey
have nutually agreed that the narriage should be
di ssol ved.
278

(2) On the nmotion of bot h the parties
made not earlier than six ~nmonths after the

dat e of the presentation of the petition
referred to in sub-section (1) and not
| ater than eighteen nmonths after t he sai d
dat e, if the petition is not wthdrawn in
the meant i e, t he Court shal I , on
bei ng satisfied, after hearing the parties

and after nmaki ng such inquiry as it thinks
fit, that a marriage has been solemized and

t hat t he avernents in t he petition are
true, pass a decree of di vorce decl aring
the marri age to be di ssolved with effect

fromthe date of the decree."
It is also necessary to read Section 23(1)(bb):

23(1) In any proceeding under this Act,

whet her defended or not, if the Court is satisfied
t hat -

(bb) VWhen a divorce is sought on the
ground of nutual consent, such consent

has not been obt ai ned by force, fraud or
undue influence, and ..... "
Section 13-B is in pari materia wth Section 28
of t he Special Marriage Act, 1954. Sub-section (1)
of Section 13-B requires t hat the petition for

divorce by mutual consent nust be presented to t he
Court jointly by both the parties. Simlarly, sub-
section (2) providing for the noti on bef ore t he

Court for hearing of the petition should al so be
by both the parties.
There are three other requirements in sub-section
(1). There are:
(i) They have been living separately for a period of
one year.
(ii) They have not been able to live together, and
(iii) They have mutually agreed that marriage should be
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di ssol ved.

The 'living separately’ for a period of one year should
be inmediately preceding the presentation of the petition
It is necessary that imrediately preceding the presentation
of petition, the parties nmust have been living separately.
The expression 'living separately’, connotes to our mnd not
living I|ike husband and wife. It has no reference to the
place of living. The parties nmay live under the sane roof
by force of circunmstances, and yet they may not be living as
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husband and wife. The parties may be [iving in
di fferent houses and yet they could live as husband
and wife. Wiat seens to be necessary is that they

have no desire to perform nmarital obl i gations
and with that attitude they have been l'iving
separately for a peri od of one year imediately
preceding the presentation of the petition. The second
requirement that they ’'have not been able to live
t oget her’ seens to indicate the concept of br oken
down marri age and it woul d not be possible to
reconcil e themselves. The third requi r enent is t hat

they have nmutually agreed that the marriage should be
di ssol ved.

Under sub-section (2) the parties are required
to nmake a joint notion not earlier than Si X nont hs
after t he date of presentation of the petition and

not later than 18 nonths after the said date. Thi s
noti on enables the Court to proceed wth t he case
in order to satisfy itself about the genui neness of
the avernents in the petition and also to find out
whet her the consent — was not obt ai ned by force,
fraud or undue influence. The Court may nake such
inquiry as it thinks fit i ncluding the hearing or
exam nati on of t he parties for t he pur pose of
satisfying itself whether the averments in the petition
are true. |If the Court is satisfied that the  consent
of parties was not obtained by force, fraud or 'undue
i nfl uence and t hey have nut ual |y agr eed t hat

t he marri age shoul d be dissolved, it must pass a decree of
di vor ce.

The guestion with which we are concer ned i's
whet her it is open to one of the parties at any tine
till the decree of divorce is passed to withdraw the
consent gi ven to the petition. The need for a

detailed study on the question has arisen because of
the fact t hat t he H gh Courts do not speak with

one voice on this aspect. The Bonbay H gh Court
in Jayashr ee Ranesh Londhe V. Raresh Bhi kaj

Londhe, AR 1984 Bom 302, has expressed  the Vi ew
that the crucial time for the consent for divorce
under Section 13-B was the tinme when the petition
was filed. |If the consent was voluntarily gi ven it

woul d not be possible for any party to nullify t he
petition by withdrawing the consent. The court has
dr awn support to this <conclusion from the principle
underlying Oder XXIII Rule 1 of the Code of G vi

Procedure which provides that if a suit is filed jointly
by one or nore plaintiffs, such a suit or a part of
a claim cannot be abandoned or wi t hdr awn by one

of the plaintiffs or one of the parties to the
suit. The Hi gh Court of Delhi adopted simlar line
of reasoni ng in Sm . Chander Kant a V. Hans
Kumar and Anr ., AIR 1989 Del hi 73 and t he

Madhya Pradesh Hi gh Court in Mena Dutta V. Ani rudh
Dutta, [1984] 11 DMC 388 also took a simlar view
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But the Kerala High Court in K L Mdhanan v. Jeej abai
AlR 1988 Kerala 28 and the Punjab and Haryana Hi gh Court in
Harcharan Kaur v. Nachhattar Singh, AR 1988 Punjab &
Haryana 27 and Rajasthan H gh Court in Santosh Kumari v.
Virendra Kumar, AIR 1986 Rajasthan 128 have taken a contrary
Vi ew. It has been inter alia, held that it is open to one
of the spouses to withdraw the consent given to the petition
at any time before the Court passes a decree for divorce.
The satisfaction of the Court after holding an inquiry about
the genui neness of the consent, necessarily contenplates an
opportunity for either of the spouses to wthdraw the
consent. The Kerala Hi gh Court in particular has ruled out
the application of anal ogy under Order XXIlIl Rule | of the

Code of Givil Procedure since it is dissimlar to the
situation arising under Section 13-B of the Act.
From the analysis of the Section, it will be apparent

that the filing of the petition with nutual consent does not
aut horise the court-to nake a decree for divorce. There is
a period of waiting from6 to 18 nonths. This interregnum
was obviously intended to give tine and opportunity to the
parties to reflect on their nove and seek advice from
relations and friends. In'this transitional period one of
the parties may have a second thought and change the mnd
not to proceed with the petition. The spouse may not be
party to the joint notion under sub-section (2). There is
nothing in the Section which prevents such course. The
Section does not provide that if there is a change of nmnind
it should not be by one party alone, but by both. The High
Courts of Bonbay and Del hi have proceeded onthe ground that
the crucial time for giving nutual consent for divorce is
the time of filing the petition and not the tine when they
subsequently nove for divorce decree. This approach appears
to be wuntenable. At the tine of the petition by mnutual
consent, the parties are not unaware that their petition
does not by itself snap marital ties. They know that ' they

have to take a further step to snap narital ties. Sub-
section (2) of Section 13-Bis clear on this point: It
provides that "on the notion of both the parties.... if the

petition is not withdrawn in the neantinme, the Court shal

pass a decree of divorce Wiat is significant™ in this
provision is that there should al so be nutual  consent when
they nove the court with a request to pass a decree of

di vorce. Secondly, the Court shall be satisfied about the
bonafi des and the consent of the parties. ~If there is no
nmut ual consent at the time of the enquiry, the court gets no
jurisdiction to make a decree for divorce. |If the view is

otherwise, the Court could nake an enquiry and pass a
di vorce decree even at the instance of one of the parties
and agai nst the consent of the other. Such a decree cannot
be regarded as decree by nutual consent.
281
Sub-section (2) requires the Court to hear the parties
whi ch means both the parties. If one of the parties at

t hat stage says that "I have wthdrawn ny consent "
or " am not a wlling party to the divorce",
the Court cannot pass a decree of divorce by nutua
consent. If the Court is held to have the power to make a
decree solely based on the initial petition, it negates

the whole idea of mutualitly and consent for di vorce.
Mutual consent to the divorce is a sine qua non for
passi ng a decree for divorce under Section 13-B
Mutual consent should continue till the divorce decree is
passed. It is a positive requirenent for the court
to pass a decree of di vorce. "The consent  nust
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continue to decree nisi and nmust be wvalid subsi sting
consent when the case is heard". [ See (i) Hal sbury

Laws of England, Fourth Edition Vol. 13 para 645; (ii)
Rayden on Divorce, 12th Ed. Vol. 1 p. 291 and (iii)
Beal es v. Beales, [ 1972] 2 AIl E. R 667 at 674].

In our view, the i nterpretation gi ven to the
section by t he Hi gh Courts of Ker al a, Punj ab &
Har yana and Raj ast han in t he af oresaid decisions
appears to be correct and we affirm that Vi ew. The
decisions of the Hgh Courts of Bonbay, Del hi and
Madhya Pradesh (supra) cannot be said to have laid

down the law correctly and they stand overrul ed.

In the result, we allow the appeal and set asi de
t he decree for dissolution of the narriage. In t he
circunstances of the ~case, however, we nake on order as
to costs.

T.N A Appeal al | owed.

282




